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The nature of the possible public private partnerships between FirstNet and commercial 
terrestrial wireless carriers is uncertain, but, to the extent that such partnerships involve the 
use by those carriers of the spectrum licensed to FirstNet for the development of the PSBN, the 
partnerships or like arrangements will have to be consistent with Section 6208 of the Middle 
Class Tax Relief and Job Creation Act of 2012 (the “Act”), which authorizes FirstNet “to assess 
and collect the following fees: … (2) LEASE FEES RELATED TO NETWORK CAPACITY.— (A) IN 
GENERAL.—A fee from any entity that seeks to enter into a covered leasing agreement.  (B) 
COVERED LEASING AGREEMENT.—For purposes of subparagraph (A), a “covered leasing 
agreement” means a written agreement resulting from a public-private arrangement to 
construct, manage, and operate the nationwide public safety broadband network between the 
First Responder Network Authority and secondary user to permit— (i) access to network 
capacity on a secondary basis for non-public safety services; and (ii) the spectrum allocated to 
such entity to be used for commercial transmissions along the dark fiber of the long-haul 
network of such entity.  

The limitation to “access to network capacity on a secondary basis for non-public safety 
services” would seem to preclude as a matter of law any material form of exclusive use of any 
portion of FirstNet’s allocated spectrum and any covered leasing agreement that involved 
inadequate prioritization and preemption in favor of public safety users. 

To the extent that FirstNet’s business model relies upon lease fees from covered leasing 
agreements, it is likely to be a challenge for FirstNet to convince commercial terrestrial wireless 
carriers that the spectrum FirstNet can offer them is not for their exclusive use and subject to 
prioritization and preemption obligations and at the same time to seek to secure a substantial 
return from commercial carriers which enter spectrum leases. 

Section 6206(c)(5) of the Act provides:  The First Responder Network Authority shall negotiate 
and enter into, as it determines appropriate, roaming agreements with commercial network 
providers to allow the nationwide public safety broadband network to roam onto commercial 
networks and gain prioritization of public safety communications over such networks in times 
of an emergency. 

Accordingly, roaming agreements with commercial terrestrial wireless carriers would have to 
provide for PSBN users to “gain prioritization of public safety communications over such 
networks in times of an emergency.”  Whether such prioritization is technically feasible or 
commercially negotiable are matters that require further study. 

Any covered lease agreement will, if utilized, add traffic to the PSBN or burden its spectrum 
allocation.  This burden would be particularly great if the covered lease agreement somehow 
properly from a strictly legal standpoint gave a commercial terrestrial wireless carrier access to 
FirstNet spectrum or a portion thereof on an exclusive basis or on a basis without adequate 
prioritization and preemption protections for public safety users. 
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If a commercial terrestrial wireless carrier had access to FirstNet spectrum or a portion thereof 
in a densely populated area on an exclusive basis or on a basis without adequate prioritization 
and preemption protections for public safety users, the capacity available to public safety users 
could be as a practical matter materially inadequate. 

Commercial terrestrial wireless carriers will compete for public safety user business with 
FirstNet.  A heavy dependence of the PSBN upon roaming agreements with those carriers will 
invite public safety users to ask why they need to pay for the PSBN and for roaming as a result 
of inadequate coverage or capacity in the PSBN.  Users may find that their financial interests 
are better served by reliance solely upon the commercial carriers.  This competitive issue could 
undermine the sustainability of FirstNet’s financial modeling. 

If public safety users migrate to commercial terrestrial wireless carriers’ networks, they may 
well migrate to devices that do not enable the use of the PSBN (and are less expensive on that 
account).  In that case, the fundamental hallmark of the PSBN – nationwide interoperability – 
will be materially undermined. 

The effect of the foregoing is that it is necessary to recognize legal, practical, commercial, and 
competitive challenges attend any close relationship between FirstNet and commercial wireless 
carriers.  The further effect of the foregoing is that states should consider the effect of the 
decisions FirstNet will have made that bear upon the nature and effectiveness of the radio 
access network (“RAN”) offered by FirstNet to the states.  States should examine RANs 
proffered by FirstNet not only from a technical standpoint to determine, based upon a proper 
needs assessment whether the RAN is from that standpoint satisfactory, but also from a 
practical, commercial and even legal standpoint to determine whether the proffered RANs 
come with encumbrances that may materially adversely affect their use by first responders. 

About RCC Consultants 
For more than 30 years, RCC Consultants has helped public safety and private sector clients 
around the world solve their most challenging communications problems. From our start 
designing and deploying the first national commercial wireless mobile data network in the 
1980s, we have grown into a nationally recognized consulting firm, named Top Consultant by 
MissionCritical Communications. 

We specialize in interoperable radio, broadband & LTE, DAS & in-building systems, 
communications centers, Next Generation 9-1-1, towers & antenna sites and business & 
management consulting. Visit us on the web at www.rcc.com. 


